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FOOD,  t):^U<}S,  AND  COSMETIC  ACT 


May  22,  1936. — Referred  to  the  Committee  of  the  Whole  House  on  the  State  of 

the  Union 


Mr.   Chapman,   from  the   Committee  on  Interstate   and  Foreign 

Commerce,  submitted  the  following 

EEPORT 

[To  accompany  S.  5] 

The  Committee  on  Interstate  and  Foreign  Commerce,  to  whom  was 
referred  the  act  (S.  5)  to  prevent  the  adulteration,  misbranding,  and 
false  advertising  of  food,  drugs,  devices,  and  cosmetics  in  interstate, 
foreign,  and  other  commerce  subject  to  the  jurisdiction  of  the  United 
States,  for  the  purposes  of  safeguarding  the  public  health,  preventing 
deceit  upon  the  purchasing  public,  and  for  other  purposes,  report 
favorably  thereon  with  an  amendment  and  recommend  that  the  act 
do  pass. 

The  committee  amendment  strikes  out  all  of  the  Senate  bill  and 
inserts  in  heu  thereof  a  substitute  which  appears  in  the  reported  bill 
in  italic  type. 

Introductory  Statement 


THE   PRESIDENT  S   MESSAGE 

On  March  22,  1935,  the  President  sent  the  following  message  to 
the  Congress: 

To  the  Congress  of  the  United  States: 

Every  enterprise  in  the  United  States  should  be  able  to  adhere  to  the  simple 
principle  of  honesty  without  fear  of  penalty  on  that  account.  Honestj-^  ought  to 
be  the  best  policy  not  only  for  one  individual,  or  one  enterprise,  but  for  every 
individual  and  every  enterprise  in  the  Nation.  In  one  field  of  endeavor  there  is 
an  obvious  means  to  this  end  which  has  been  too  long  neglected:  The  setting  up 
and  careful  enforcement  of  standards  of  identity  and  quality  for  the  foods  we 
eat  and  the  drugs  we  use,  together  with  the  strict  exclusion  from  our  markets  of 
harmful  or  adulterated  products. 

The  honor  of  the  producers  in  a  country  ought  to  be  the  invariable  ingredient 
of  the  products  produced  in  it.  The  various  qualities  of  goods  require  a  kind  of 
discrimination  which  is  not  at  the  command  of  consumers.  They  are  likely 
to  confuse  qutward  appearance  with  inward  integrity.     In  such  a  situation  as  has 
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grotm  up  through  our  rising  level  of  living  and  our  multiplication  of  goods,  con- 
sumers are  prevented  from  choosing  intelligently  and  producers  are  handicapped 
in  any  attempt  to  maintain  higher  standards.  Only  the  scientific  and  disinter- 
ested activity  of  government  can  protect  this  honor  of  our  producers  and  provide 
the  possibility  of  discriminating  choice  to  our  consumers. 

These  principles  have  long  been  those  on  which  we  have  founded  public  policy 
But  we  have  fallen  behind  in  their  practi;^al  application.  No  comprehensive 
attempt  at  reform  m  the  regulation  of  commerce  in  food  and  drugs  has  been  made 
smce  1906.  I  need  not  point  out4o  you  how  much  has  happened  since  that  time 
in  the  mvention  of  new  things  and  their  generi-l  adoption,  ap  well  as  in  the  increase 
of  advertismg  appeals.  Because  of  th«ise  changes  loopnoled  have  appeared  in 
the  old  law  which  have  made  abuses  easy.  '     * 

It  is  time  to  make  practical  improvements.  A  measure  is  needed  which  will 
extend  the  controls  formerly  applicable  only  to  labels  to  advertising  also*  which 
will  extend  protection  to  the  trade  in  cosnietics;  which  v.ill  provide  for  a  coop- 
erative method  of  setting  standards  and  for  a  system  of  inspection  and  enforce- 
ment to  reassure  consumers  grown  hesitant  and  doubtful;  and  which  will  provide 
for  a  necessary  flexibility  in  administration  as  products  and  conditions  change 

I  understand  this  subject  has  been  studied  and  discussed  for  the  last  2  years 
and  that  full  information  is  in  the  possession  of  the  Congress. 

No  honest  enterpriser  need  fear  that  because  of  the  passage  of  such  a  measure 
he  will  be  unfairly  treated.  He  would  be  asked  to  do  no  more  than  he  now  holds 
himself  out  to  do.  It  would  merely  make  certain  that  those  who  are  less  scrupu- 
lous than  I  know  most  of  our  producers  to  be,  cannot  force  their  more  honest 
competitors  into  dishonorable  ways. 

The  great  majority  of  those  engaged  in  the  trade  in  food  and  drugs  do  not  need 
regulation.  They  observe  the  spirit  as  well  as  the  letter  of  existing  law.  Present 
legislation  ought  to  be  directed  primarily  toward  a  small  minority  of  evaders  and 
chiselers.  At  the  same  time  even-handed  regulation  will  not  only  outlaw  the 
bad  practices  of  the  few  but  will  also  protect  the  many  from  unscrupulous  com- 
petition. It  will,  besides,  provide  a  bulwark  of  consumer  confidence  throughout 
the  business  world. 

It  is  my  hope  that  such  legislation  may  be  enacted  at  this  session  of  the  Congress. 

^      „,         „  Franklin  D.  Roosevelt. 

The  White  House, 

March  22,  1935. 

GENERAL    PURPOSES 

This  act  seeks  to  set  up  effective  provisions  against  abuses  of  con- 
sumer welfare  growing  out  of  inadequacies  in  the  Food  and  Drugs 
Act  of  June  30,  1906,  as  amended  (U.  S.  C,  title  21,  sees.  1-15) 
That  act  is  popularly  known  as  the  *'Wiley  pure  food  law"  because 
that  great  pioneer  in  pure  food  and  drug  legislation,  Dr.  Harvey  W. 
Wiley,  led  the  fight  for  its  enactment. 

While  the  old  law  has  been  of  incalculable  benefit  to  American  con- 
sumers, it  contains  serious  loopholes  and  is  not  sufficiently  broad  in 
its  scope  to  nieet  the  requirements  of  consumer  protection  under 
modem  conditions.  In  considering  the  measure  the  committee  had 
before  it  a  host  of  exhibits  and  examples  of  abuses  of  the  consumer's 
health  and  pocketbook,  against  which  there  is  now  no  effective 
restriction  or  no  restriction  at  all.     Among  these  were  the  following: 

Worthless  drugs  sold  for  serious  diseases,  with  accompanying 
death  certificates  showing  death  of  users  from  those  same  dis- 
eases and  evidence  that  their  health  might  have  been  restored 
or  lives  prolonged  through  rational  treatment. 

Instances  of  deaths  from  powerful  drugs  bearing  truthful  labels, 
but  where  the  directions  for  use  called  for  too  large  or  too  frequent 
dosage  or  other  improper  use. 
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Potent  drugs  with  labels  that  gave  no  warning  against  their 
probable  misuse,  with  evidence  of  severe  sickness  and  death 
caused  by  them. 

Deadly  drugs  intended  for  reducing  purposes  or  otherwise  to 
affect  the  structure  or  function  of  the  body,  which  do  not  fall 
within  the  narrow  definition  of  drug  in  the  present  law. 
Dangerous  and  worthless  therapeutic  devices. 
Cosmetics  that  have  caused  deaths,  blindness,  and  other  bodily 
injury. 

Poisonous  foods  in  which  the  poison  was  a  natural  one  and 
not  added. 

Foods  contaminated  with  dangerous  disease  organisms  for 
which  no  adequate  control  exists. 

Confectionery  containing  metaUic  trinkets,  with  X-rays  show- 
ing the  trinkets  lodged  in  the  windpipes  of  children. 
Uninformatively  labeled  infant  and  invalid  foods. 
Debased  and  cheapened  foods  sold  under  distinctive  names, 
protected  by  the  distinctive  name  proviso  in  the  present  law. 

Deceptive  advertising  of  food,  drugs,  therapeutic  devices,  and 
cosmetics,  resulting  in  innumerable  abuses  of  consumer  welfare. 
These  and  many  other  illustrations  before  the  committee  demon- 
strate conclusively  the  need  for  prompt  enactment  of  a  measure  to 
tighten  up  the  provisions  of  the  present  law  and  extend  its  scope 
beyond  its  present  limitations. 

The  committee  approached  the  problem  in  a  practical  way.  It 
has  undertaken  to  provide  a  measure  which  will  be  an  effective  control 
for  existing  abuses  and  at  the  same  time  will  impose  no  limitation, 
embarrassment,  or  hardship  on  honest  industrial  enterprise.  The 
measure  asks  no  more  of  honest  business  than  what  honest  business 
now  holds  itself  out  to  do.  It  merely  sets  upi  checks  against  the 
small  but  unscrupulous  minority  who  have  riot  chosen  to  observe 
the  underlying  principles  of  the  old  Wiley  law  and  have  taken  ad- 
vantage of  its  limitations  to  mulct  the  public  and  embarrass  honest 
competitors. 

IMPROVEMENTS    OVER    EXISTING    LAW 

The  measure  contains  substantially  all  the  features  of  the  old  law 
that  have  proved  valuable  in  promoting  honesty  and  fair  dealing. 
But  it  amplifies  and  strengthens  the  provisions  designed  to  safeguard 
the  public  health  and  prevent  deception;  it  extends  the  scope  of 
the  law  to  include  false  advertising,  cosmetics,  therapeutic  devices, 
and  certain  dru^s  that  now  escape  regulation;  and  it  strengthens  the 
procedural  provisions  to  make  more  certain  the  accomplishment  of 
its  purpose. 

The  principal  respects  in  which  the  measure  differs  from  the 
present  law  are: 

False  advertising  of  food,  drugs,  devices,  and  cosmetics  is 
brought  under  regulation. 
The  adulteration  and  misbranding  of  cosmetics  is  prohibited. 
Therapeutic  devices  are  brought  under  control. 
Drugs  intended  for  diagnosing  illness  or  for  remedying  under- 
weight or  overweight,  or  for  otherwise  affecting  bodily  structure  or 
function  are  subjected  to  regulation. 
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'      Reasonable  sanitation  is  required  in  the  production  of  foods 
drugs,  and  cosmetici^.  ^       uv.wuu  ux  looas, 

Foods  that  are  dangerous  because  of  naturally  contained  poi- 
sons rather  than  added  poisons  are  brought  under  regulation 
The  addition  of  poison  to  foods  is  prohibited  except  where  such 
addition  is  necessary  or  cannot  be  avoided;  and  in  such  cases 
tolerances  are  provided  limiting  the  amount' of  added  SsonT 
the  extent  necessary  to  safeguard  the  pubhc  health 

VVhere  the  other  provisions  of  the  measure  are  not  eflPective  to 
contro  danger  to  health  arising  from  bacterial  contamination  of 

dmcult^r:^^^^^^^^  "^^"^^^^^^  ^^^  ^^  -P-^d  -til  the 

>       Defimtions  and  standards  of  identity  are  provided  under  which 
the  integrity  of  food  products  can  be  effectrvely  maintained 

Informative  labeling  of  foods  as  to  quality  and  composition  is 
required  for  the  information  and  guidance  of  cons umeT  Sped 
Sd'food.^    '      ''''  informative  labeling  for  infant  and 

The  distinctive  name  proviso  of  the  present  law  under  which 
Seated  clieapened  foods  have  escaped   controT^ 

e'^ral' t'oVo'lZ^^^^^^^^  ^^^  ^^^^^^  -^-  '^^  ^ed- 

o„?^^^^l"'^l^''^l'■^T'^^'"  ""'^^^  proceedings  could  be  brought 
agamst  falsely  labeled  patent  medicines  onJy  upon  evidence  to 
mTtld  manufacturer  knew  liis  labels  were  false,  is  eHm- 

Control  is  set  up  for  drugs  which  are  dangerous  to  health  when 
taken  m  the  dosage  and  with  the  frequency  prescribed  bv  the 
manufacturer  m  the  labeling  and  advertising        ^^'''^'"^^  ^>  ^^ 

axXASs^'""^^  "^""'^  ^^  ^''^'^''^  ^^^  warnings  that  they 

Potent  drugs  hable  to  be  misused  must  bear  label  warnmgs 
against  probable  misuse.  waiumgs 

rio?atl?^dmT'''^'^^  are  set  up  for  packaging  and  labeling  dete- 

Antiseptics  must  possess  germ-kilhng  power 

Authority  is  provided  for  inspection  of  factories  making  inter- 
en  Wd^"'^''      without  which  the  law  could  not  be  effectively 

Carriers  are  required  to  make  available  for  copying  records 
sho^Nrmg  interstate  shipments  of  sii^pected  articles  so  that  Fed- 
eral  jurisdiction  can  be  estabhshed. 

Increased  penalties  are  provided  for  violations 
offenier^''^'^   proceedings    are    authorized    agamst   repetitious 

These  and  other  less  miportant  provisions  are  contained  in  the  bill 
to  make  the  measure  effective  for  consumer  protection  without  im- 
posmg  unnecessary  burdens  on  industry  wimoui  un- 
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Explanation  of  Certain  Changes  Made  by  the  Committee 

The  Senate  committee  report  explained  the  provisions  of  the  bill  in 
detail,  and  it  is  not  believed  to  be  necessary  to  repeat  this  explanation 
here. 

Most  of  the  changes  from  the  Senate  bill  made  by  this  committee 
are  self-explanatory,  but  the  following  explanation  is  given  with  regard 
to  some  of  them  in  order  to  avoid  possible  misunderstanding  as  to  the 
intention  of  the  committee: 

Section  201  (b):  The  words  "and  not  for  the  regulation  of  the  legal- 
ized practice  of  the  healing  art"  were  omitted  from  the  definition  of 
drug  because  the  committee  was  of  the  opinion  that  these  words  were 
unnecessary  and  if  left  in  the  act  would  merely  cause  confusion.  The 
bill  does  not  undertake  to  regulate  the  practice  of  the  healing  art. 
The  inclusion  of  the  words  would  merely  give  an  excuse,  in  every 
proceeding  involving  a  drug,  for  the  claimant  or  the  defendant  to 
raise  the  question  as  to  whether  the  practice  of  the  healing  art  was 
being  regulated  in  the  particular  instance.  In  the  reference  to  the 
United  States  Pharmacopoeia,  the  Homeopathic  Pharmacopoeia, 
and  the  National  Formulary,  the  committee  has  added  the  word  ''offi- 
cial" before  each  reference  in  order  that  this  reference  will  be  under- 
stood to  be  to  the  current  edition  of  the  particular  compendium. 
Each  such  compendium  comes  out  periodically  and  the  new  issue  will 
be  the  official  issue. 

Section  201  (c):  The  same  words  are  stricken  from  this  subsection 
as  are  stricken  from  subsection  (b)  and  the  same  reasons  for  the  action 
apply. 

Section  201  (d):  This  paragraph  defines  the  term  ''cosmetic"  and 
the  changes  made  by  tlus  committee  are  not  changes  of  substance 
but  are  changes  for  the  purpose  of  clarity,  with  one  exception,  namely, 
that  the  exception  in  the  case  of  household  cleansers  is  omitted  as 
being  surplusage. 

Section  301  (a):  It  will  be  noted  that  the  references  to  sections  701 
and  703  are  stricken  out  in  this  paragraph  as  well  as  throughout  the 
bill.  These  references  were  stricken  out  because  it  was  not  necessary 
to  refer  to  the  sections,  and  in  view  of  the  problem  of  changing  section 
numbers  due  to  the  striking  out  of  certain  sections  in  the  bUl  it  was 
deemed  more  convenient  to  omit  the  references  to  section  701  and 
section  703. 

Section  302  (e):  In  this  paragraph  the  words  "it  fails  to  bear" 
were  stricken  out  and  the  words  "unless  it  bears"  were  substituted 
therefor  in  order  to  make  it  more  clear  that  both  of  the  requirements 
specified  are  intended  to  apply. 

Section  302  (k):  In  this  paragraph  the  words  "which  is  not  pro- 
liibited  by  section  301"  were  omitted  as  being  surplusage,  and  further- 
more their  presence  created  confusion  as  to  the  meaning  of  the  words 
"stating  that  fact"  which  appear  later  in  the  paragraph. 

Section  305  (sec.  304  of  the  bill  as  it  passed  the  Senate):  In  this 
section  the  prohibition  against  including  poisonous  or  deleterious  sub- 
stances in  food  is  changed  to  a  declaration  that  the  addition  of  any 
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such  substance  to  food  shaU  be  deemed  to  be  unsafe  for  the  purposes 
of  section  301  (a).  This  is  not  an  actual  change  in  policy,  but  this 
action  was  taken  in  order  to  avoid  the  possible  claim  that  Congress 
was  attempting  to  prohibit  something  which  was  not  within  its 
control. 

Section  306  (sec.  305  of  the  bOl  as  it  passed  the  Senate):  This 
section  telates  to  emergency  permit  control,  an  extraordinary  power 
to  be  exercised  when  food  coming  from  a  particular  area  is  contam- 
mated  with  micro-organisms  and  it  is  necessary  to  have  some  super- 
vision of  the  situation  until  it  clears  up.     The  modifications  made 
by  the  committee  are  entirely  for  the  purpose  of  clarity  and  in  order 
to  more  adequately  safeguard  the  rights  of  persons  who  will  be  affected, 
by  assuring  them  full  protection  of  due  process  of  law.     The  prohibi- 
tion against  a  manufacturer,  processor,  or  packer  shipping  from  the 
particular  area  when  the  permit  system  is  in  effect  has  been  changed 
to  a  prohibition  against  any  person  so  shipping.     This  is  not  actually 
a  change  m  substance,  smce  the  penalty  provisions  are  this  broad 
in  their  scope  m  the  bill  as  it  passed  the  Senate.     It  will  be  noted  that 
in  this  section,  as  well  as  m  several  succeeding  sections,  the  words 
an  unsuspended,   valid^'  have  been   omitted.     This  relates   to   a 
requirement  that  the  manufacturer,  processor,  or  packer  hold  an 
unsuspended,  vaHd  permit.     The  words  have  been  stricken  out  as 
being  unnecessary.     The  committee  is  of  the  opinion  that  when  the 
manufacturer,  processor,  or  packer  is  required  to  have  a  permit 
issued  by  the  Secretary  that  that  necessarily  means  a  permit  which 
IB  yaUd  and  in  effect,  and  laws  passed  by  Congress  are  uniformly 
wntten  upon  this  assumption. 

Section  402  (a):  Under  this  section  as  it  passed  the  Senate  a  repre- 
sentation concernmg  the  effect  of  a  drug  or  device  had  to  be  supported 
by  demonstrable  scientific  facts  or  substantial  and  reliable  medical  or 
scientific  opmion.    The  word  ''demonstrable"  has  been  omitted.    The 
Senate  committee  report  indicated  that  the  word  was  unnecessary 
and  this  committee  struck  it  out  on  the  ground  that  it  added  nothint' 
to  the  provision.    This  same  statement  is  apphcable  to  the  striking 
out  of  the  same  word  in  section  601  (a).     This  provision  in  secti^ 
402  (a),  as  m  the  case  of  section  601  (a),  gives  recognition  to  the  right 
to  distribute  a  drug  or  device  in  interstate  commerce  if  the  represen- 
tation upon  Its  labelmg  regarding  its  effect  is  supported  by  any  sound 
evidence.    In  other  words,  it  protects  the  manufacturer  of  the  article 
in  a  case  where  there  is  an  honest  difference  of  opinion  among  compe- 
tent authorities  upon  the  question  of  the  effect  of  the  drug  or  device. 
Section  402  (g):  In  this  paragraph  as  it  passed  the  Senate  a  drug 
or  device  is  deemed  to  be  misbranded  unless  its  labeling  bears  such 
warnings  m  such  form  and  manner  as  may  be  adequate.     The  com- 
nuttee  changed  this  to  require  such  warnings  as  are  required  by  regu- 
lations prescribed  by  the  Secretary;  its  reason  for  so  doing  being  that 
It  beheved  that  the  requirement  of  the  Senate  bill  was  so  vague  that 
it  might  be  held  to  be  invalid.     Certainly  the  manufacturers  of  drugs 
and  devices  would  have  had  grave  difficulty  in  telling  what  warnings 
would  have  been  ''adequate"  on  the  labeling  of  many  products 

Section  402  (h):  This  paragraph  as  it  passed  the  Senate  relates  to 
the  requirement  that  certain  drugs  be  packaged  and  labeled  as  pre- 
scribed in  the  official  compendium  in  which  they  are  named,  unless 
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exempted  under  (1)  of  the  section.     The  committee  struck  out  the 
words  "unless  exempted  under  (1)  of  this  section"  as  being  surplusage. 

Section  403  (a):  This  provision  states  that  for  the  purposes  of 
the  act  the  term  "antiseptic"  shall  be  deemed  to  have  the  same 
meaning  as  the  word  "germicide."  The  justification  for  this  pro- 
vision is  that  the  term  "antiseptic"  has  more  than  one  meaning, 
one  of  which  is  the  same  as  "germicide",  and  it  is  undesirable  to 
permit  the  word  to  be  used  under  circumstances  where  it  will  be 
understood  to  mean  the  same  as  "germicide"  without  the  person  mak- 
ing representations  with  respect  to  it  being  held  to  that  meaning. 

Section  404  (sec.  403  of  the  bill  as  it  passed  the  Senate):  In  this 
section  the  committee  made  a  transposition  of  the  words  "and 
purposes  of  coloring  only"  for  the  purpose  of  clarity  and  with  no 
change  in  meaning. 

Section  601  (a):  By  this  subsection  as  it  was  passed  by  the  Senate 
it  is  declared  that  an  advertisement  of  a  food,  drug,  device,  or  cosmetic 
shall  be  deemed  to  be  false  if  it  is  "false  or  misleading  in  a  particular 
relevant  to  the  purposes  of  this  act  regarding  such  food,  drug,  device, 
or  cosmetic."  The  committee  struck  out  the  words  "relevant  to  the 
purposes  of  this  act"  because  it  felt  that  by  the  retention  of  these  words 
confusion  and  uncertainty  would  be  caused. 

It  is  difficult  to  understand  in  what  situations  an  advertisement 
would  be  deemed  to  be  false  or  misleading  in  a  particular  "relevant 
to  the  purposes  of  this  act."  The  act  relates  to  the  adulteration  and 
misbranding  of  food,  drugs,  devices,  and  cosmetics,  and  contains 
numerous  procedural  and  implementing  provisions  to  make  those 
provisions  effective.  It  also  contains  other  provisions  of  a  miscel- 
laneous character.  Then  there  is  chapter  VI  relating  to  false  adver- 
tisements in  which  the  words  above  referred  to  appear.  Nowhere  in 
the  act  is  there  a  statement  of  its  purposes.  Nothing  helpful  appears 
in  the  title  of  the  bill,  even  if  this  could  be  considered.  There  is  noth- 
ing in  chapter  VI  which  gives  any  idea  as  to  when  an  advertisement 
would  be  relevant  to  the  purposes  of  the  act.  Thus,  it  will  be  seen 
that  if  these  words  are  included  it  would  be  necessary  to  show  some- 
thing which  is  so  vague,  as  applied  to  an  advertisement,  as  to  be 
incapable  of  proof.  In  view  of  these  considerations,  the  committee 
thought  it  necessary  to  eliminate  these  words.  It  is  felt  that  the  test 
as  to  whether  an  advertisement  is  false  or  misleading  in  any  particular 
regarding  a  food,  drug,  device,  or  cosmetic  is  adequate,  and  it  is  sub- 
stantially the  same  test  to  be  found  in  the  provisions  relating  to 
adulterated  and  misbranded  food,  drugs,  devices,  and  cosmetics. 

Section  601  (b):  In  this  subsection  the  words  "for  the  purposes  of 
this  act  the"  were  struck  out  as  being  surplusage. 

Section  602:  This  section,  inserted  by  the  committee,  gives  the 
Federal  Trade  Commission  power  to  proceed,  by  the  cease  and  desist 
order  machinery  provided  in  the  Federal  Trade  Commission  Act, 
against  (1)  the  dissemination  of  false  advertisement  by  the  mails,  or 
interstate  commerce,  for  the  purpose  of  inducing  directly  or  indirectly 
the  purchase  of  food,  drugs,  de^dces,  or  cosmetics;  and  (2)  the  dis- 
semination of  any  false  advertisement  by  any  means  for  the  purpose 
of  inducing  directly  or  indirectly  the  purchase  of  food,  drugs,  devices, 
or  cosmetics  in  interstate  commerce.  Various  conforming  amend- 
ments have  been  made  in  the  bill  to  carry  out  the  purposes  of  this 
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new  section,  notably  a  change  m  the  penalty  section  (section  706). 
winch  IS  modified  so  that  the  criminal  and  civil  penalties  will  not 
apply  in  the  case  of  false  advertisements. 

Section  702:  The  committee  had  several  reasons  for  the  omission 
ol  this  section  of  the  Senate  bill.  This  section  would  have  given  to  the 
distnct  courts  junsdiction  to  restrain  by  injunction  the  enforcement 
of  regulations  or  to  grant  appropriate  injunctive  rehef  from  any  act 
or  omission  of  the  Secretary  or  his  officers  or  employees,  upon  a 
showing  that  the  regulation  or  the  act  or  omission  was  unreasonable 
arbitrary,  or  capricious,  or  not  in  accordance  with  the  facts  or  law' 
and  that  the  petitioner  might  suffer  substantial  damage  by  reason  of 
tlie  enforcement  of  the  regulation  or  by  reason  of  the  act  or  omission, 
ine  committee  was  not  aware  of  any  precedent  for  such  a  provision 
insolar  as  it  gave  the  court  jurisdiction  to  decide  whether  the  regula- 
tion act,  or  omission  was  not  in  accordance  with  the  facts,  it  was  felt 
that  this  would  constitute  the  imposition  of  a  nonjudicial  function 

'A^^'^Qi  T?TL.l^f^  M^Z^  ^^^^^  Commwsion  v.  General  Electric 
Co.  (^81  U.  S  464).)  Aside  from  this  consideration  the  court  would 
have  been  authorized  to  grant  the  rehef  if  the  petitioner  could  show 
that  he  may  suffer  substantial  damage."  This  seemed  to  the 
committee  to  be  a  radical  departure  from  the  ordinary  principles  of 
equity  under  which  rehef  may  be  granted  where  there  is  no  adequate 
remedy  at  law  and  the  complaining  person  can  show  that  he  will  snffer 
irreparable  injury. 

The  committee  felt  that  there  was  no  reason  to  add  to  the  existing 
remedies  which  are  apphcable  in  the  case  of  administrative  action 
under  the  many  other  acts  passed  by  Congress.     There  is  always 
an  appropnate  remedy  in  equity  in  cases  where  an  administrative 
otticer  has  exceeded  his  authority  and  there  is  no  adequate  remedy  of 
law    and  furthermore  the  committee  is  of  the  opinion  that  ample 
protection  is  given  by  the  so-called  Declaratory  Judgments  Act 
enacted  on  June  14    1934,  as  section  2074D  of  the  Judicial  Code 
^    A      .!•'  i^^^  ^^^' f^*^  28,  sec.  400).     Insofar  as  the  court  would, 
under  the  Senate  bill,  have  been  empowered  to  give  relief  in  case  a 
regulation  or  an  act  of  the  Secretary  was  unreasonable,  arbitrary  or 
capncious,  or  not  in  accordance  with  law,  this  is  merely  the  ordmarv 
pnnciple  which  the  court  applies  in  cases  where  an  administrative 
otticial  has  exceeded  his   authority,   and   a   person   affected  by  an 
administrative  oflTiciars  action  may  always,  whether  in  a  criminal 
proceeding    equity  proceeding,  or  any  other  proceeding,  raise  these 
issues.     The  provision  of  the  Judicial  Code  above  referred  to  dves 
the  courts  jurisdiction  in  actual  controversies  to  declare  rights  and 
other  legal  relations  of  any  interested  party,  and  such  a  declaration 
has  the  force  and  effect  of  a  final  judgment  or  decree  and  is  review- 
able as  such      This  provision  of  the  Judicial  Code  would  apply  to 
all  kinds  of  disputes  arising  between  parties  or  arising  under  legisla- 
tion, but  as  stated  in  the  report  of  the  Judiciary  Committee  when 
It  reported  out  the  measure,  'This  form  of  preventive  rehef  is  dis- 
tinguishable from  curative  relief  in  that  the  latter  is  incapable  of 
redress  until  an  injury  has  occurred  or  the  contract  broken  "     The 
remedy  furnished  seems  to  be  peculiariy  adapted  to  cases  where  the 
interests  and  nghts  of  parties  are  affected  by  the  acts  of  administra- 
tive officials.     Prof.  Edwm  Borchard,  of  the  Yale  University  School 
of  l.aw,  a  recognized  authority  on  this  subject,  stated  in  an  article 
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appearing  in  the  Law  Week  that  it  is  in  this  field  that  the  act  will  have 
its  greatest  usefulness.  An  example  of  its  usefulness  under  the  present 
act  would  be  in  the  determination  of  the  validity  of  the  tolerances  fcr 
added  poisonous  and  deleterious  substances  fixed  by  regulations  of  the 
Secretary  under  section  305. 

Section  703:  This  section  was  omitted  because  the  committee  felt 
that  the  estabhshment  of  the  committees  provided  for  was  unneces- 

Section  704:  This  section  was  omitted  because  the  committee  felt 
that  it  was  unnecessary  to  specifically  authorize  the  committees 
referred  to,  and  furthermore  that  the  authorization  for  the  Secretary 
to  accept  plans  for  self-regulation  would  have  given  rise  to  confusion 
and  uncertainty,  particularly  in  view  of  the  rather  contradictory 
character  of  the  proviso  appearing  at  the  end  of  the  section. 

Section  706  (section  704  of  the  bill  as  it  passed  the  Senate):  The 
proviso  at  the  end  of  this  section  was  transferred  to  section  703  (a) 
and  somewhat  modified,  with  no  substantial  change  in  policy. 

Section  705  (section  707  of  the  bill  as  it  passed  the  Senate):  The 
introductory  words  of  this  section  were  modified  with  a  view  to 
making  more  certain  of  the  validity  of  the  section  and  in  order  to 
avoid  the  possibifity  that  in  acting  under  it  the  Secretary  would 
have  to  show  that  he  was  acting  for  the  purpose  of  safeguarding  the 
public  health  and  preventing  deceit  upon  the  purchasing  public. 
It  would  seem  that  the  more  simple  language  substituted  by  the  com- 
mittee is  preferable.  ,  ,    ,     o  \    mi  • 

Section  709  (section  711  of  the  bill  as  it  passed  the  Senate):  ihis 
is  the  section  containing  the  Bailey  amendment,  which  appears  as  a 
proviso  at  the  end  of  subsection  (a).  The  committee  inserted  a 
substitute  for  the  Bailey  amendment,  the  first  part  of  which  it  is 
beUeved  makes  no  change  in  policy  but  will  avoid  the  embarrassment 
which  the  Secretary  of  Agriculture  would  experience  if  he  were  to 
begin  a  hbel  for  condemnation  proceeding  and  for  some  reason  it 
was  found  to  be  impossible  to  have  the  case  decided  on  its  merits. 
This  might  occur  because  the  Bailey  amendment  as  it  passed  the 
Senate  provides  that  ''not  more  than  one  seizure  shall  be  mstituted'' 
in  cases  of  alleged  misbranding,  etc.  There  are  two  substantive 
changes  made  by  this  committee.  One  is  that  multiple  seizures 
would  be  permitted  in  cases  where  the  Secretary  has  probable  cause 
to  beUeve  that  the  misbranding  is  in  a  material  respect  false,  mis- 
leading, or  fraudulent.  This  will  permit  protection  of  the  public 
against  such  nostrums  as  a  brew  of  weeds  labeled  as  a  treatment  fcr 
diabetes  and  against  innumerable  other  cheats  and  frauds  which  at 
best  rob  the  consumer's  pocketbook,  and  at  worst  rob  him  of  health 
or  life  through  his  mistaken  reliance  upon  them  while  liis  disease 
progresses  unchecked.  With  this  change  the  seizure  section  will  con- 
tinue to  function  as  a  means  of  ''arresting  the  bullet  in  flight  before 
it  claims  its  victim",  although  the  administrative  agency  will  have 
materially  less  latitude,  in  making  multiple  seizures,  than  it  has  had 
under  the  present  law  for  the  past  30  years.  The  other  change  is  that 
the  provision  for  removal  for  trial  to  the  jurisdiction  of  the  claimant's 
residence  has  been  changed  to  permit  removal  to  any  district  adjacent 
to  the  district  of  the  claimant's  principal  place  of  business  or  to  any 

n.  Eept.  2755°,  74-S 
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Section  709  (f)  (section  711  of  the  bill  as  it  parsed  the  Senate)- 

This  subsection  was  struck  out  because  it  seemed  to  the  committee 

tronM!lf^^>"'"'-Tf '^'^  or  eke  susceptible  of  the  possible  construc- 

.•i^f „  t^        \^l^^'*   ^r   ^"''^   <*'^'"<'*   coi"-*   authority   to   issue 
mj  unctions  which  would  operate  throughout  the  United  States. 

Changes  in  Existing  Law 

In  compliance  with  paragraph  2a  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Food  and  Drugs  Act  of  June  30,  1906 
fL  Kin°   ff  (^Vith  the  exception  of  section  lOA),  which  is  repealed  by 
the  bill,  effective  12  months  after  the  date  of  enactment  of  the  bSf 
IS  set  forth  below  enclosed  in  black  brackets.  ' 

[AN  ACT  For  preventing  the  manufacture,  sale,  or  transportation  of  adnlt^r»+»H 
or  misbranded  or  poisonous  or  deleterious  foods,  drugs,  medichies  and  liS^f^ 
and  for  regulating  traffic  therein,  and  for  other  purposes  '  ^     "' 

Be  it  enacted  by  the  Senate  and  House  of  Revresenlativfa  nt  ih,.  f^../„j  o,  , 
America  in  Congress  assembled,  That  it  shall  te'^urlfX^^nvpereontf^^^^^ 
facture  within  any  Territory  or  the  District  of  ColunTbia  any  article  offoTn; 
drug  which  IS  adulterated  or  misbranded,  within  the  meaninir  of  th!«  J??,  i 
any  person  who  shall  violate  any  of  the  provisions  of  thiS  on  shaH  be  luiit v  of 
a  misdemeanor,  and  for  each  ofifense  shall,  upon  conviction  thnrwlflifilii^  i 
to  exceed  five  hundred  dollars  or  shall  be  senteTed  t^one  Ws  imDri^nrSl^t''^I 

X,^ue:;t«o".^nTe'i=\=*|h?^^^^^^^^^ 

^:rt"in%r^ao*rorthrc';^rr-'-— ^^ 

r^^ti^'  P^*  ^^'^  introduction  into  any  State  or  Territory  or  the  Distriot  of 
Columbia  from  any  other  State  or  Territory  or  the  D  St  of  rnlnr^hJn 
from  any  foreign  country,  or  shipment  to  any  fordgf  countrj   o^^^^^^ 
fhif  o^f  ""•   ^^^"^1  ^'hich  is  adulterated  or  misbranded,  within  \he  meLfnl^o^ 

states  any  such  adulterated  or  misbranded  foods  or  drugs   or  evnort  nr  nff^^^^^ 
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try,  or  which  may  be  submitted  for  examination  by  the  chief  health,  food,  or 
drug  officer  of  any  State,  Territory,  or  the  District  of  Columbia,  or  at  any  domes- 
tic or  foreign  port  through  which  such  product  is  oflfered  for  interstate  com- 
merce, or  for  export  or  import  between  the  United  States  and  any  foreign  port 
or  country. 

Sec.  4.  That  the  examinations  of  specimens  of  foods  and  drugs  shall  be  made 
in  the  Bureau  of  Chemistry  2  of  the  Department  of  Agriculture,  or  under  the 
direction  and  supervision  of  such  bureau,  for  the  purpose  of  determining  from 
such  examinations  whether  such  articles  are  adulterated  or  misbranded  within 
the  meaning  of  this  act;  and  if  it  shall  appear  from  any  such  examination  that 
any  of  such  specimens  is  adulterated  or  misbranded  within  the  meaning  of  this 
act,  the  Secretary  of  Agriculture  shall  cause  notice  thereof  to  be  given  to  the 
party  from  whom  such  sample  was  obtained.  Any  party  so  notified  shall  be 
given  an  opportunity  to  be  heard,  under  such  rules  and  regulations  as  may  be 
prescribed  as  aforesaid,  and  if  it  appears  that  any  of  the  provisions  of  this  act 
have  been  violated  by  such  party,  then  the  Secretary  of  Agriculture  shall  at 
once  certify  the  facts  to  the  proper  United  States  district  attorney,  with  a  copy 
of  the  results  of  the  analysis  or  the  examination  of  such  article  duly  authenti- 
cated by  the  analyst  or  officer  making  such  examination,  under  the  oath  of  such 
officer.  After  judgment  of  the  court,  notice  shall  be  given  by  publication  in 
such  manner  as  may  be  prescribed  by  the  rules  and  regulations  aforesaid. 

Sec.  5.  That  it  shall  be  the  duty  of  each  district  attorney  to  whom  the  Secre- 
tary of  Agriculture  shall  report  any  violation  of  this  act,  or  to  whom  any  health 
or  food  or  drug  officer  or  agent  of  any  State,  Territory,  or  the  District  of  Columbia 
shall  present  satisfactory  evidence  of  any  such  violation,  to  cause  appropriate 
proceedings  to  be  commenced  and  prosecuted  in  the  proper  courts  of  the  United 
States,  without  delay,  for  the  enforcement  of  the  penalties  as  in  such  case  herein 
provided. 

Sec.  6.  That  the  term  "drug,"  as  used  in  this  act,  shall  include  all  medicines 
and  preparations  recognized  in  the  United  States  Pharmacopoeia  or  National 
Formulary  for  internal  or  external  use,  and  any  substance  or  mixture  of  sub- 
stances intended  to  be  used  for  the  cure,  mitigation,  or  prevention  of  disease 
of  either  man  or  other  animals.  The  term  "food",  as  used  herein,  shall  include 
all  articles  used  for  food,  drink,  confectionery,  or  condiment  by  man  or  other 
animals,  whether  simple,  mixed,  or  compound. 

Sec.  7.  That  for  the  purposes  of  this  act  an  article  shall  be  deemed  to  be 
adulterated: 

In  case  of  drugs: 

First.  If,  when  a  drug  is  sold  under  or  by  a  name  recognized  in  the  United 
States  Pharmacopoeia  or  National  Formulary,  it  differs  from  the  standard  of 
strength,  quality,  or  purity,  as  determined  by  the  test  laid  down  in  the  United 
States  Pharmacopoeia  or  National  Formulary  official  at  the  time  of  investigation: 
Provided,  That  no  drug  defined  in  the  United  States  Pharmacopoeia  or  National 
Formulary  shall  be  deemed  to  be  adulterated  under  this  provision  if  the  stand- 
ard of  strength,  quality,  or  purity  be  plainly  stated  upon  the  bottle,  box,  or  other 
container  thereof,  although  the  standard  may  differ  from  that  determined  by 
the  test  laid  down  in  the  United  States  Pharmacopoeia  or  National  Formulary. 

Second.  If  its  strength  or  purity  fall  below  the  professed  standard  or  quality 
under  which  it  is  sold. 

In  the  case  of  confectionery: 

If  it  contains  terra  alba,  barytes,  talc,  chrome  yellow,  or  other  mineral  sub- 
stance or  poisonous  color  or  flavor,  or  other  ingredient  deleterious  or  detrimental 
to  health,  or  any  vinous,  malt,  or  spirituous  liquor  or  compound  or  narcotic  drug. 

In  the  case  of  food: 

First.  If  any  substance  has  been  mixed  and  packed  with  it  so  as  to  reduce  or 
lower  or  injuriously  affect  its  quality  or  strength. 

Second.  If  any  substance  has  been  substituted  wholly  or  in  part  for  the  article. 

Third.  If  any  valuable  constituent  of  the  article  has  been  wholly  or  in  part 
abstracted. 

Fourth.  If  it  be  mixed,  colored,  powdered,  coated,  or  stained  in  a  manner 
whereby  damage  or  inferiority  is  concealed. 

Fifth.  If  it  contain  any  added  poisonous  or  other  added  deleterious  ingredient 
which  may  render  such  article  injurious  to  health:  Provided,  That  when  in  the 
preparation  of  food  products  for  shipment  they  are  preserved  by  any  external 
application  applied  in  such  manner  that  the  preservative  is  necessarily  removed 
mechanically,  or  by  maceration  in  water,  or  otherwise,  and  directions  for  the 
removal  of  said  preservative  shall  be  printed  on  the  covering  or  the  package,  the 
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provisions  of  this  act  shall  be  construed  as  applying  only  when  said  products  are 
ready  for  consumption. 

Sixth.  If  it  consist  in  whole  or  in  part  of  a  filthy,  decomposed,  or  putrid  animal 
or  vegetable  substance,  or  any  portion  of  an  animal  unfit  for  food  whether  manu- 
factured or  not,  or  if  it  is  the  product  of  a  diseased  animal,  or  one  that  has  died 
otherwise  than  by  slaughter. 

Sec.  8.  That  the  term  "misbranded",  as  used  herein,  shall  apply  to  all  drugs, 
or  articles  of  food,  or  articles  which  enter  into  the  composition  of  food,  tho 
package  or  label  of  which  shall  bear  any  statement,  design,  or  device  regarding 
such  article,  or  the  ingredients  or  substances  contained  therein  which  shall  be 
false  or  misleading  in  any  particular,  and  to  any  food  or  drug  product  which  is 
falsely  branded  as  to  the  State,  Territory,  or  country  in  which  it  is  manufactured 
or  produced. 

That  for  the  purposes  of  this  act  an  article  shall  also  be  deemed  to  be  mis- 
branded: 

In  case  of  drugs: 

First.  If  it  be  an  imitation  of  or  offered  for  sale  under  the  name  of  another 
article. 

Second.  If  the  contents  of  the  package  as  originally  put  up  shall  have  been 
removed,  in  whole  or  in  part,  and  other  contents  shall  have  been  placed  in  such 
package,  or  if  the  package  fail  to  bear  a  statement  on  the  label  of  the  quantity 
or  proportion  oi  any  alcohol,  morphine,  opium,  cocaine,  heroin,  alpha  or  beta 
cucaine,  chloroform,  cannabis  indica,  chloral  hydrate,  or  acetanilid,  or  any 
derivative  or  preparation  of  any  such  substances  contained  therein. 

Third.  If  its  package  or  label  shall  bear  or  contain  any  statement,  design,  or 
device  regarding  the  curative  or  therapeutic  effect  of  such  article  or  any  of  the 
ingredients  or  substances  contained  therein,  which  is  false  and  fraudulent. 

In  the  case  of  food: 

First.  If  it  be  an  imitation  of  or  oflfered  for  sale  under  the  distinctive  name  of 
another  article. 

Second.  If  it  be  labeled  or  branded  so  as  to  deceive  or  mislead  the  purchaasr, 
or  purport  to  be  a  foreign  product  when  not  so,  or  if  the  contents  of  the  package 
as  originally  put  up  shall  have  been  removed  in  whole  or  in  part  and  other  con- 
tents shall  have  been  placed  in  such  package,  or  if  it  fail  to  bear  a  statement 
on  the  label  of  the  quantity  or  proportion  of  any  morphine,  opium,  cocaine, 
heroin,  alpha  or  beta  eueaine,  chloroform,  cannabis  indica,  chloral  hydrate,' 
or  acetanilid,  or  any  derivative  or  preparation  of  any  such  substances  contained 
therein. 

Thijd.  If  in  package  form,  the  quantity  of  the  contents  be  not  plainly  and 
conspicuously  marked  on  the  outside  of  the  package  in  terms  of  weight,  meas- 
ure, or  numerical  count:  Provided,  however,  That  reasonable  variations  shall 
be  permitted,  and  tolerances  and  also  exemptions  as  to  small  packages  shall 
be  established  by  rules  and  regulations  made  in  accordance  with  the  provisions 
of  section  three  of  this  act.' 

Fourth.  If  the  package  containing  it  or  its  label  shall  bear  anv  statement 
design,  or  device  regarding  the  ingredients  or  the  substances  contained  therein! 
which  statement,  design,  or  device  shall  be  false  or  misleading  in  any  particular: 
Provided,  That  an  article  of  food  which  does  not  contain  any  added  poisonous 
or  deleterious  ingredients  shall  not  be  deemed  to  be  adulterated  or  misbranded 
in  the  following  cases: 

First.  In  the  case  of  mixtures  or  compounds  which  may  be  now  or  from 
time  to  time  hereafter  known  as  articles  of  food,  under  their  own  distinctive 
names,  and  not  an  imitation  of  or  offered  for  sale  under  the  distinctive  name  of 
another  article,  if  the  name  be  accompanied  on  the  same  label  or  brand  with  a 
statement  of  the  place  where  said  article  has  been  manufactured  or  produced. 

Second.  In  the  case  of  articles  labeled,  branded,  or  tagged  so  as  to  plainly 
indicate  that  they  are  compounds,  imitations,  or  blends,  and  the  word  "com- 
pound", "imitation",  or  "blend",  as  the  case  may  be,  is  plainly  stated  on  the 
package  in  which  it  is  offered  for  sale:  Provided,  That  the  term  blend  as  used 
herein  shall  be  construed  to  mean  a  mixture  of  like  substances,  not  excluding 
harmless  coloring  or  flavoring  ingredients  used  for  the  purpose  of  coloring  and 
flavoring  only:  And  provided  further,  That  nothing  in  this  act  shall  be  construed 
as  requiring  or  compelling  proprietors  or  manufacturers  of  proprietary  foods 
which  contain  no  unwholesome  added  ingredient  to  disclose  their  trade  formulas, 
except  in  so  far  as  the  provisions  of  this  act  may  require  to  secure  freedom  from 
adulteration  or  misbranding. 
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Fifth    If  it  be  canned  food  and  falls  below  the  standard  of  quality,  condition, 
and/or  fill  of  container,  promulgated  by  the  Secretary  of  Agriculture  for  such 
canned  food  and  its  package  or  label  does  not  bear  a  plam  and  conspicuous 
statement  prescribed  by  the  Secretary  of  Agriculture  mdicating  that  B^ch  canned 
food  falls  below  such  standard.     For  the  purposes  of  this  paragraph  the  words 
canned  food  mean  aU  food  which  is  in  hermetically  sealed  containers  and  is 
steriHzed  by  heat,  except  meat  and  meat  food  P^^^f^fJ?^.^/^^?,^  .^^^^^^ 
the  provisions  of  the  meat  inspection  act  of  March  4^1907  (Thirty-fourth  Stat^ 
utes    page  1260),  as  amended,  and  except  canned  milk;  the  word  class  means 
and'is'^Hmi^d  to  a  generic  product  for  which  a  standard  is  to  be  esta^^^^.^^,^ 
and  does  not  mean  a  grade,  variety,  or  species  of  a  generic  product      The  Secretary 
of  Agriculture  is  authorized  to  determine,  establish,  and  promulgate,  frojn  time 
Z  Ume,  a  reasonable  standard  of  quality,  condition,  and/or  fill  of  container  for 
each  cl^s  of  canned  food  as  wiU,  in  his  i^dgment,  promote  honesty  and  fa^^^ 
dealing  in  the  interest  of  the  consumer;  and  he  is  authorized  to  alter  or  modify 
such  standard  from  time  to  time  as,  in  his  judgment   honesty  and  fair  dealing 
in  the  interest  of  the  consumer  may  require.     The  Secretary  of  Agriculture  is 
further  authorized  to  prescribe  and  promulgate  from  time  to  time  the  form  of 
statement  which  must  appear  in  a  plain  and  conspicuous  manner  on  each  package 
or  label  of  canned  food  which  falls  below  the  standard  P^oj^^lg^^^d  .^^  ^^^' 
and  which  will  indicate  that  such  canned  food  falls  below  such  standard  and  he 
is  authorized  to  alter  or  modify  such  form  of  statement,  from  time  to  tmae,  as 
in  his  judgment  may  be  necessary.     In  promulgating  such  standards  and  forms 
of  statements  and  any  alteration  or  modification  thereof,  the  Secretary  of  Agri- 
culture Sspeclf^^        date  or  dates  when  such  standards  shall  become  effective, 
or  after  which  such  statements  shall  be  used,  and  shall  give  Public  notice  not  less 
than  ninety  days  in  advance  of  the  date  or  dates  on  which  such  standards  shall 
become  effLtf/e  o?  such  statements  shall  be  used      Nothing  in  this  paragraph 
shall  be  construed  to  authorize  the  manufacture,  sale,  shipment,  or  transportation 

of  adulterated  or  misbranded  foods.  ,      .^  .  .  r  xv        * 

Sec  9.  That  no  dealer  shall  be  prosecuted  under  the  provisions  of  this  act 
when  he  can  establish  a  guaranty  signed  by  the  wholesaler, jobber,  manufac- 
Turer  or  other  party  residing  in  the  United  States,  from  whom  he  purchases 
such  articles,  to  the  effect  that  the  same  is  not  adulterated  or  misbranded  within 
the  meaning  of  this  act,  designating  it.  Said  guaranty,  to  afford  Protection 
shall  contain  the  name  and  address  of  the  party  or  parties  making  the  sale  of 
such  articles  to  such  dealer,  and  in  such  case  said  party  or  Parties  6^1  be 
amenable  to  the  prosecutions,  fines,  and  other  penalties  which  would  attach,  m 
due  course,  to  the  dealer  under  the  provisions  of  this  act.      ,  .^      ,    , 

Sec  10.  That  any  article  of  food,  drug,  or  liquor  that  is  adulterated  or  mis- 
branded within  the  meaning  of  this  act,  and  is  being  transported  from  one  State, 
Territorv.  District,  or  insular  possession  to  another  for  sale,  or,  having  been 
transported,  remains  unloaded,  unsold,  or  in  original  unbroken  packages,  or  if 
it  be  sold  or  offered  for  sale  in  the  District  of  Columbia  or  the  Territories,  or 
insular  possessions  of  the  United  States,  or  if  it  be  imperiled  from  a  foreign 
countrv  for  sale,  or  if  it  is  intended  for  export  to  a  foreign  country  shall  be 
iTable  to  be  proceeded  against  in  any  district  court  of  the  United  States  within 
the  district  where  the  same  is  found,  and  seized  for  confiscation  by  a  process 
of  libel  for  condemnation.  And  if  such  article  is  condenaned  as  being  adul- 
terated or  misbranded,  or  of  a  poisonous  or  deleterious  character,  withm  the 
meaning  of  this  act,  the  same  shall  be  disposed  of  by  destruction  or  sale,  as 
Se  said  court  may  direct,  and  the  proceeds  thereof  if  sold,  less  the  legal  costs 
and  charges,  shall  be  paid  into  the  Treasury  of  the  United  States,  but  such 
goods  shall  not  be  sold  in  any  jurisdiction  contrary  to  the  provisions  of  this  act 
or  the  laws  of  that  jurisdiction:  Provided,  however.  That  upon  the  payment  of 
the  costs  of  such  libel  proceedings  and  the  execution  and  delivery  of  a  good  and 
sufficient  bond  to  the  effect  that  such  ari^icles  shall  not  be  sold  or  otherwise  dis- 
posed of  contrarv  to  the  provisions  of  this  act,  or  the  laws  of  any  State,  Tem- 
torv  District,  oV  insular  possession,  the  court  may  by  order  direct  that  such 
articles  be  delivered  te  the  owner  thereof.  The  proceedings  of  such  hbel  cases 
shall  conform,  as  near  as  may  be,  to  the  proceedings  in  admiralty,  except,  th^t 
either  partv  may  demand  trial  by  jury  of  any  issue  of  fact  joined  in  any  such 
case,  and  all  such  proceedings  shall  be  at  the  suit  of  and  m  the  name  of  the 

'sec  11  ^The  Secretary  of  the  Treasury  shall  deliver  to  the  Secretary  of  Agri- 
culture, upon  his  request  from  time  to  time,  samples  of  foods  and  drugs  which 
are  being  imported  into  the  United  States  or  offered  for  import,  giving  notice 
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thereof  to  the  owner  or  consignee,  who  may  appear  before  the  Secretary  of 
Agriculture,  and  have  the  right  to  introduce  testimony,  and  if  it  appear  from  the 
examination  of  such  samples  that  any  article  of  food  or  drug  offered  to  b?  im 
fn'J*of  Im^lo^  United^tates  is  adulterated  or  misbranded^wUMn  the  mein: 
n?if /h  ^f of r  '  """^  ''  otherwise  dangerous  to  the  health  of  the  people  of  the 
Wrf.lHf''''i'''  '\u    ^  ^'""^  f9rbiddon  entry  into,  or  forbidden  to  be  sold  o? 
restricted  in  sale  in  the  country  in  which  it  is  made  or  from  which  it  is  exnorted 
or  IS  otherwise  falsely  labeled  in  any  respect,  the  said  article  shaU  be  refused 
admission    and  the  Secretary  of  the  Treasury  shall  refuse  delivery  to  the  con- 
signee and  shall  cause  the  destruction  of  any  goods  refused  delivery  which  shaU 
not  be  exported  by  the  consignee  within  threi  months  from  the  date  of  notrco 
of  such  refusal  under  such  regulations  as  the  Secretary  of  the  Treasury  may 
prescribe:   Provided    That  the  Secretary  of  the  Treasury  may  dehver  to^he 
i?nn'T.^  ''''^^  f  <^d«  P^^ding  examination  and  decision  in  the  Ltter  on  execu! 
tion  of  a  penal  bond  for  the  amount  of  the  full  invoice  value  of  such  iroods   t^ 
gether  with  the  duty  thereon,  and  on  refusal  to  return  such  goods  for  Iny  ciuS 
to  the  custody  of  the  Secretary  of  the  Treasury,  when  demanded,  for  the  pu^nose 
of  excluding  them  from  the  country,  or  for  any  other  purpose    said  Xi^nee 
shall  forfeit  the  full  amount  of  the  bond:  And  provided  /ur//ler,  tS  alTSes 
for  storage   cartage,  and  labor  on  goods  which  are  refused  admission  or  delfvfrv 
sha  1  be  paid  by  the  owner  or  consignee,  and  in  default  of  such  payment  shall  coZ 
stitute  a  hen  against  any  future  importation  made  by  such  owneror  consignee 
Sec.  12.  That  the  term  ''Territory"  as  used  in  this  act  shall  include  the  fS; 
possessions  of  the  United  States.     The  word  "person"  as  used  in  thi^  «p+  tiio^^ 
be  construed  to  import  both  the  plural  and  the  singular   as  the  case  delnd^^^^ 
and  shall  include  corporations,  companies,  societiei,  and  associXns      When 
construing  and  enforcing  the  provisions  of  this  act,  the  act, TrnMon    or  fSre 
of  any  officer,  agent,  or  other  person  acting  for  or  employed  by  anTcirDoration 
company,  society,  or  association,  within  the  scope  of  hiremp^oymentT  office' 
shall  in  every  case  be  also  deemed  to  be  the  act,  omission,  or  f^flureof^ch 
corporation   company,  society,  or  association  as  well  as  that  of  the  person 

Sec    13.  That  this  act  shall  be  in  force  and  effect  from  and  aFter  the  fir«t 
day  of  January  nineteen  hundred  and  seven.J  ^* 


ADDITIONAL  VIEWS 

The  undersigned,  members  of  the  committee,  in  order  that  the 
membership  of  the  House  may  be  fully  apprised  of  certain  facts, 
submit  the  following  additional  views  with  respect  to  one  of  the 
most  controversial  features  of  the  bill,  namely,  the  question  of 
whether  the  Federal  Trade  Commission  should  have  jurisdiction  over 
the  false  advertising  features  of  the  measure. 

The  committee  changed  the  bill  so  as  to  give  the  Federal  Trade 
Commission  jurisdiction  to  prevent  false  advertising  by  means  of 
the  machinery  provided  by  the  Federal  Trade  Commission  Act, 
namely,  the  issuance  of  orders  addressed  to  the  person  complained  of, 
ordering  him  to  cease  and  desist  from  further  committing  the  violation 
of  the  law.  Under  the  bill  as  it  passed  the  Senate  disseminators  of 
false  advertisements  of  food,  drugs,  devices,  and  cosmetics  would  have 
been  subject  to  a  criminal  or  civil  penalty,  depending  on  the  serious- 
ness of  the  offense,  and  there  was  also  the  authoritjr  to  obtain  in- 
junctions from  the  courts  to  prevent  repetitious  violations.  The  bill 
would  not  have  been  weakened  so  materially  if  these  provisions  had 
been  retained  and  the  Federal  Trade  Commission  had  been  given 
authority  to  enforce  them,  but  this  was  not  the  case.  The  criminal 
and  civil  penalty  provisions  have  been  struck  out  so  far  as  false  adver- 
tising is  concerned,  and  the  only  enforcement  machinery  left  is  the 
cease-and-desist  order  as  provided  for  in  the  Federal  Trade  Commis- 
sion Act. 

The  simple  fact  is  that  the  cease-and-desist-order  machinery  will 
not  be  effective  to  protect  the  pubUc  against  false  and  misleading 
advertisements  of  food  and  drugs.  This  was  demonstrated  by  exhibits 
before  the  subcommittee  consisting  of  cease-and-desist  orders  against 
certain  false  advertising,  and  advertisements  subsequently  appearing 
over  a  period  of  years  conveying  essentially  the  same  false  representa- 
tions prohibited  by  the  orders.  The  Federal  Trade  Commission,  act- 
ing under  its  authority  to  prevent  unfair  methods  of  competition,  has 
been  active  against  false  advertising  of  food,  drugs,  devices,  and 
cosmetics  for  a  number  of  years.  The  frequency  with  which  false 
advertisements  have  been  disseminated  for  the  same  products  pre- 
viously covered  by  cease-and-desist  orders,  particularly  in  many  of 
the  lower-grade  magazines  and  in  the  programs  of  certain  radio  sta- 
tions, would  seem  to  demonstrate  the  ineffectiveness  of  the  cease-and- 
desist-order  machinery  in  the  case  of  false  advertising.  This  is  in  no 
way  a  criticism  of  the  Federal  Trade  Commission  or  its  personnel,  or 
of  its  diligence  in  enforcing  the  law  under  which  it  operates.  No 
governmental  agency  has  executed  its  functions  more  efficiently  or 
more  courageously.  But  it  is  a  recognition  of  the  fact  that  the 
method  of  procedure  under  which  the  Commission  operates  is  subject 
to  limitations  which  make  it  ill  adapted  to  coping  with  the  question 
of  false  advertising  as  it  is  conducted  today. 
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An  impartial  appraisal  of  the  effectiveness  of  the  cease-and-desist 
order  as  contrasted  with  the  machinery  which  would  have  been  pro- 
vided for  m  the  bill  as  it  passed  the  Senate,  is  contained  in  an  author- 
itative  work  entitled  -The  Federal  Trade  Commission^,  by  Gerard 

fh^n  '^'^r^n  ^'^^^^-  ^H'  ^^^  ^^'  P^^blished  under  the^onsor- 
ship  of  the  Commonwealth  fund,  under  the  supervision  of  a  le^al 
research  committee  composed  of  some  of  the  foremost  legal  authori- 
ties ot  the  countn^,  mcluding  Mr.  Justice  Cardozo  and  Mr.  Justice 

K^^^f  k^'Tii'^^^^^'''  ^^  ^^^  Supreme  Court.  In  Mr.  Henderson^s 
book  the  following  statement  appears: 

«..^o^^'r?»^*.  lu^  "^^^^^^  ^^^^^  *  "^°^e  critical  viewpoint,  however,  it  becomes 
apparent  that  there  are  certain  limitations  in  the  powers  of  the  CommissionTnd 

inTo%"ed.'''"''''  "^  '''  P'^'"^"^^  ^'^^^^  ^'^P^^^  '''  Usefulness  in^orTthe  cases 

******* 
The  second  limitation  which  suggests  itself,  is  that  the  Commission  shmiM 
not,  except  in  special  ca^es,  institute  proceedings  where  thl  praTce  in  qiSon 
falls  within  the  scope  of  the  Pure  Food  and  Drugs  Act,  or  of  similar  FeS 
legislation  The  reason  is  that  in  such  cases  the  law  confWs  on  thriieLrtS 
Tr^^f  r"^*"' •  ^^'^"^'^  T  .r^y  ^*y«  "^^^^  effective  than  those  of  the"er^ 
Jn^l.^T^'fT'  .^l!^  that  the  Department  has  a  scientific  personnel  more 
aT^?*1"*  *^Qn^^,^nJri*^  *^^  technical  questions  involved.  The  Food  and  D^u^s 
Act  of  June  30  1906  makes  it  unlawful  to  manufacture  in  any  temW  or  fn 
the  District  of  Columbia,  or  to  ship  in  interstate  or  foreign  commerce  an  v  art  id « 

t1rlted"''arfd''^'r^[">f  "^^''^'^  "adulterated  or  misbrandld.''  The  ^'orZ  '^Idu^ 
Itl  a1^   ^J^^    misbranded"  are  comprehensively  defined,  and  it  is  obvious  that 

«?fpn^?fi  "'*'"'''"  *'^  ^'^^^"^  ^^*^  *^  ^y^  t«  practical  administratforrwell  L 
scientific  accuracy.  They  cover  every  conceivable  case  of  misrepresentaUon  Ts 
to  the  ingredients  strength,  quality,  or  purity  of  a  drug  or  food  n^oduct  or 
(by  an  amendment  added  in  1912)  as  to  its  curative  or  tL?Ipeutic^effect^^k^^^ 
all  cases  of  misbranding,  including  imitation  of  the  distinctive  name  of  another 
senttiCkf  fo  t^^^  measure   or  numerical  count,  Tnd  LCpre! 

Tn  /?=  or!i  ?  state.  Territory,  or  county  in  which  the  article  is  produced 

nVtt-^lTT^''^ i^^r.^""^  ^^  S^^^*  advantages  over  the  cumbersome  procedure 
^roin  ^^^e^al  Trade  Commission.  One  who  violates  the  act  may  be  crimfnallv 
prosecuted,  whereas  the  Federal  Trade  Commission  can  only  order  him  to  cea^ 
and  desist,  without  even  forfeiting  the  unlawful  gains  derived  from  the  violatl^ 
An  adulterated  or  misbranded  article,  if  transported  in  violatL  of  the  law 

tTe'^FeLml  Tide  Vo'r!^'^- '^  '\P??^^  proceedings,  whereas  there  is  LthU^7^ 
tne  l^ederal  Irade  Commission  Act  to  prevent  a  dealer  who  has  hppn  nrr^^^A  l^ 

ttZJtZ  t'PP'"A  ""?■","  ""'^branded  articles  in  intm?atecommerct  from 
selling  them  to  another  dealer  in  the  same  State.  The  latter  can  shio  th/m  w?f^ 
immumty,  so  far  as  the  Federal  Trade  Commission  Act  U  concerned   un^il  the 

£r,fi'""TK  ^E'■°?!"^"!:*  '^^^  »8»'"  «et  i"  motion  and  a  Lworto  issued  and 
confirmed  by  the  Court.     As  a  police  measure  the  Food  and  DrigfAct  is  thc^ 
fore  vastly  superior  to  the  Trade  Commission  law.  ^  "*' 

It  is  not  difficult  to  see  how  impossible  it  would  be  to  eflfectivelv 
?h«  ?i  ^  ^^  advertising  of  food,  dru^,  devices,  and  cosmetics  through 
the  cease  and  desist  order  machinery.  A  manufacturer,  let  us 
assume,  puts  an  advertisement  in  a  number  of  magazines  and  news- 
papers and  broadcasts  the  advertisement  over  thl  radio  By  tils 
W?^f       advertisement  is  quickly  brought  to  the  attention  of  mil- 

te»  nP^*^"?"  •*"  ''^^^M't  *"'"'^*'7-  The  first  move  of  the  Federal 
Trade  Commission  would  be  to  decide  that  it  has  reason  to  believe 
that  the  advertisement  is  false  or  misleading,  and  normally  it  only 
would  be  able  to  come  to  this  conclusion  after  gettingT^^dLce  a3 
vlT  *t  n^  «^ith  regard  to  the  matter  from  tfe  technicians  of  the 

S  to  be'^'sti'bliXd'''"""'"'""'  ""'^^^  '  •^"P"*'"'^  *-•>-->  ^'-^ 
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Having  come  to  its  conclusions,  the  Commission  would  serve  upon 
the  manufacturer  a  complaint  and  fix  a  date  for  a  hearing  which  must 
be  at  least  30  days  after  the  service  of  the  complamt.    At  the  pro- 
ceeding the  testimony  would  be  reduced  to  writmg  and  filed  m  the 
office  of  the  Commission,  and  if  the  Commission  found  that  the 
advertisement  was  false,  it  would  have  to  make  a  report  m  wnting 
in  which  it  stated  its  findings  as  to  the  facts  and  would  cause  to  be 
served  upon  the  manufacturer  an  order  requiring  him  to  cease  and 
desist  from  the  dissemination  of  the  false  advertisement.     If  the 
manufacturer  did  not  obey  the  order,  the  Commission  could  apply  to 
the  appropriate  cu-cuit  court  of  appeals  for  the  enforcement  of  its 
order.    Notice  would  then  be  given  to  the  manufacturer,  and  after  a 
determination  upon  the  questions  involved  the  court  would  have 
power  to  afiirm,  modify,  or  set  aside  the  Commission's  order.    Only  at 
this  point  would  it  be  necessary  for  the  person  complamed  agamst  to 
stop  disseminating  the  advertisement.     During  the  tune  all  of  this 
procedure  is  being  complied  with,  which  in  the  ordmary  course  would 
involve  the  lapse  of  many  months  and  sometimes  many  years,  the 
manufacturer  would  be  able  to  disseminate  the  particular  advertise- 
ment freely  and  for  a  much  longer  period  than  he  desired.    Everyone 
is  aware  of  the  frequency  with  which  advertisements  are  changed  m 
modem  times.    Ordinarily  they  change  from  week  to  week.     Even 
after  the  order  became  effective,  the  false  information  or  clauns  con- 
tamed  in  the  advertisement  would  still  repose  in  the  minds  of  the 
millions  of  persons  who  had  read  or  Ustened  to  or  been  told  about  the 
claims  made  in  the  advertisement.    And  the  manufacturer  will  have 
reaped  the  benefits  of  the  false  advertisement  without  the  slightest 

fear  of  a  penalty  of  any  kind.  .      ,    .         ,        ,         ,      /r    x- 

From  the  foregoing  statement  it  is  obvious  that  the  only  ettective 
means  of  preventing  false  advertisements  is  to  enact  provisions  such 
as  are  in  the  Senate  bill,  under  which  the  unscrupulous  would  be 
deterred  from  violation  by  a  knowledge  that  risk  of  penalty  is  in- 
volved for  each  offense.  .     .u 

One  of  the  arguments  advanced  in  favor  of  the  amendment  to  the 
Senate  bill  was  that  if  the  Food  and  Drug  Administration  were  to 
enforce  the  advertising  provisions  there  would  be  a  duaUty  of  juris- 
diction which  would  be  unfortunate,  and  the  implication  was  that 
this  was  without  precedent.  Actually  there  would  have  been  nothmg 
novel  in  leaving  the  bill  as  it  was  in  the  form  passed  by  the  Senate. 
A  similar  situation  has  existed  for  years  between  the  Food  and  Drug 
Administration  and  the  Federal  Trade  Commission.  This  is  clearly 
demonstrated  by  the  fact  that  in  the  field  of  adulteration  and  mis- 
branding of  food  and  drugs  the  Department  of  Agriculture  has 
enforced  the  provisions  of  the  Food  and  Drugs  Act  agamst  adultera- 
tion and  misbranding  and  the  Federal  Trade  Commission  has  at  the 
same  time  enforced  the  provisions  of  the  Federal  Trade  Commission 
Act  against  adulteration  and  misbranding  of  articles,  under  the  pro- 
visions relating  to  unfair  competition.  . 

On  the  other  hand,  there  is  real  novelty  in  the  change  made  m  the 
Senate  bill,  smce  as  a  result  of  it  there  will  be  a  division  of  authority 
in  the  enforcement  of  the  act  with  regard  to  matters  of  misbrandmg, 
on  the  one  hand,  and  false  advertisements,  on  the  other  hand,  m 
which  identical  representations  are  involved.  This  division  of  au- 
thority will  mevitably  cause  confusion.    It  is  certain  that  there  will 
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whil  ^n  t  Z^  viewpoint  between  the  two  administretive  agencies 
which  will  work  hardship  on  manufacturers  who  are  trying  to  comply 
with  the  law.  Furthermore,  proceedings  by  one  a^^cy  ^be 
senously  embarrassed  when  the  defense  sho4  that  the  S^gZe  ^ 
issue  IS  not  objected  to  by  the  other  agency.  In  every  eS  th^ 
ultimate  sufferer  will  be  the  public.  ^ 

c<.;^*1**'wi?°i?.*,  ^*^-  ^""''^  7^®  *^  misunderstanding.  It  has  been 
said  that  the  bill  as  it  passed  the  Senate  is  objectionable  because  h 
takes  jurisdiction  away  from  the  Federal  Trade  Commission      It  has 

te  ifw  w1*^kT  '^"''^^  ^/^'K^'  ^'^^y  *'•«•  As  a  matter  of  fac? 
that  is  what  the  bill  as  passed  by  the  Senate  did.  Under  the  bill  in 
that  form  the  Federal  Trade  Commission  would  have  been  entirely 

seminatmg  false  advertisements  where  such  action  constituted  an 
unfair  method  of  competition.  Placing  with  the  Federal  Trade 
nf^T^?^    ^^  authority  to  enforce  the  false-advertising  provisions 

of  the  FSernfT^n'^'T""*""?^^  ""*.°^  ^''r*'"^  ^'^  the  philosophy 
ot  the  ^  ederal  Trade  Commission  Act  and  the  functions  wliich  have 

alwajs  been  exercised  by  the  Commission.  The  function  of  the  Com! 
mission  has  been  that  of  an  umpire  between  parties  in  industr^lk 
disputes  mv^vmg  unfair  methods  of  competition.  This  chanS  S 
f^ith«  'nfl^^^'  "'^""■^  ^^"  Commission  to  reorient  its  viewK 
fumer  welfale       '°°''"""='^'  "'"?"'«  *»  ^^at  of  the  guardian  of  con- 
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